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SUPPLEMENTAL DECISION
. Statement of the Case

RAYMOND P. GREEN, Administrative Law Judge. | heard this case on various dates in
July and November 2006. ' This case involves a Backpay Specification that was issued by the
Regional Director on May 31, 2006. It is based on a Board Decision and Order issued on June
30, 2004 and enforced by the United States Court of Appeals for District of Columbia on
October 27, 2005. The Specification was subsequently amended on November 13, 2006, after
the General Counsel had an opportunity to examine payroll records. In substance, the
amended specification updated the backpay period and recalculated the gross backpay by
including (a) raises that the discriminate allegedly would have received during the backpay
period and (b) overtime amounts that the General Counsel claims that he reasonably would
have received.

In the underlying case, the Board, with the Court affirming, concluded that the
Respondent unlawfully discharged Jeorge Ogando on August 28, 2001 and unlawfully
suspended Modesto Lora from September 22, 2001 to September 29, 2001. The Board
ordered the Respondent to make whole these employees, with interest, for back wages and
other benefits that they lost due to the unlawful discrimination against them.

At the hearing in the present case, the Respondent settled the allegations regarding
Modesto Lora for $610.00. Also, the Respondent withdrew its contention that Ogando was an
undocumented foreign worker.

In its Answer, the Respondent asserted that even if Ogando had been illegally
discharged, he would nevertheless have been laid off at some later time for economic reasons.
This contention was not supported by any evidence and the Respondent conceded that of the
group who were employed in Ogando’s department during the period from 2001 to 2006,
Ogando would have had seniority over at least some of those people. Since there was no

1 hereby deny Respondent’s Motion to Reopen the record.
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evidence to show that the Respondent would have laid off Ogando for legitimate business
reasons at any time after his initial discharge, | reject the Respondent’s contention in this
respect.

Based on the evidence as a whole, including my observation of the demeanor of the
witnesses and after consideration of the Briefs filed, | hereby make the following findings and
conclusions.

ll. Findings and Conclusions

The principle issue in this case turned out to be the extent to which Ogando had interim
earnings during the backpay period and whether he told truth regarding that issue.

At the time that Ogando was discharged from Atlantic Veal, he was earning $10.75 per
hour. Almost five years later, he was reinstated by the Respondent on March 8, 2006 at the
rate of $10.25 per hour. On or about May 23, 2006, he received a wage increase to $11.00 per
hour.

Mr. Epifanio, the Region’s Compliance Officer testified that after examining the
Company’s payroll records, he saw that other employees in similarly situated jobs, received
raises at various times from 2001 through 2006. Based on his review of the records, which
showed that most of the employees received at least two raises during that period, Epifanio
opined that it is probable that during the same period, Ogando would have received two raises.
In Epifanio’s opinion, it is likely that Ogando would have received a raise to $11.50 per hour
effective during the 4™ quarter of 2003 and a second raise to $12.25 per hour effective during
the 4™ quarter of 2005.

| agree with Epifanio’s testimony regarding the likelihood that Ogando would have
received the above described wage increases in the amounts and at the times described.
Among other things, this means that Respondent’s reinstatement of Ogando did not terminate
his backpay because his pay rate at the time of the hearing, was still less than what it would
have been had he not been illegally discharged. 2

In addition, the amended Specification added overtime earnings to the gross backpay
calculations. Previously, the gross backpay was based on the assumption that Ogando would
have worked a 40-hour week during the backpay period. In this regard, Epifanio utilized the
payroll records of three employees who had comparable jobs to Ogando and in calculating what
Ogando’s likely overtime hours would have been, Epifanio averaged the actual overtime hours
worked by the exemplars. This is shown in Appendix C to the amended specification, which is
adopted by me. (The backpay period is still open, but the revised Appendix C runs up through
third quarter of 2006).

Ogando testified that because of the events of September 11, 2001, he didn’t start

2 An agreement between the Employer and the Atlantic Veal and Lamb Union, executed on October
17, 2005 was introduced into evidence. This showed that the employees were supposed to receive,
commencing with the payroll period beginning October 10, 2005, a 7% wage increase and a 4% increase
commencing on October 31, 2006. Thus, even if Ogando had been reinstated at the same wage rate that
he earned at the time of his discharge, his rate of pay as of October 2005 should have been, at a
minimum, $11.50 per hour. And by November 2006, his rate of pay should have been, at a minimum, at
$11.96 per hour.
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looking for work until November 2001. To me this is a non-sequester. The New York economy
did not cease as of September 11, 2001 and | can see no reason why Ogando should be
excused from looking for work during this period.

According to Ogando, he started looking for work in November 2001. He testified that
from that point until June 7, 2004, he mainly worked in light construction as a self-employed
person. Ogando testified that he went around different neighborhoods and offered his services
by knocking on doors. He claims that his only interim earnings before he got his first job at
Whole Foods, was through this self-employment. Ogando claims that in 2001, after his
discharge by the Respondent, he had no earnings. He claims that in 2002 he had net earnings
of $6,975; that in 2003, he had net earnings of $4050; and that he had no earnings in 2004 until
he got his job at Whole Foods on June 7, 2004.

On June 7, 2004, Ogando got a job at Whole Foods Markets located in Manhasset, New
York. His starting pay rate was $8.50 per hour and he received a wage increase on October 1,
2005 to $9.75 per hour. However, Ogando incurred interim expenses; these being the
difference in the number of miles he drove to and from his home to Whole Foods and the
number of miles that he had previously driven to Atlantic Veal. Using the Federal
reimbursement mileage rate, Epifanio calculated Ogando’s interim expenses as being $57 per
week from June 1, 2004 to January 31, 3005; $61.56 per week from February 1, 2005 to August
31, 2005; $73.72 per week from September 1, 2005 to January 5, 2006; and $67.64 per week
from January 6, 2006 until he left Whole Foods and resumed working at the Respondent.

The evidence regarding Ogando’s earnings after June 7, 2004 is not in dispute. From
the time that Ogando got his job at Whole Foods we know exactly what he earned, either in that
job or when he returned to work for Atlantic Veal. For the period of time that he worked for
Whole Foods, we can calculate what his gross backpay would probably have been had he not
been discharged by the Respondent in terms of his probable hourly pay rate during the backpay
period and the likely number of overtime hours that he would have worked up until the time he
left Whole Foods and returned to work for Atlantic Veal. And after his reinstatement by the
Respondent, Ogando’s actual hours of work are recorded and his backpay is simply the
difference between what his actual pay was and what it should have been, taking into account
the probable wage increases that he would have received but for the discrimination against him.

The only significant question is what should we do about the period from the date of his
discharge until the date that he started working for Whole Foods?

At the initial set of hearings held on July 18 and 19, 2006, the Respondent, having
subpoenaed Ogando’s bank records, showed that Ogando had a number of sizeable deposits
made to his accounts during 2003 to 2005. From this, the Respondent argued that Ogando
must have earned at lot more money than what he was claiming. However, Ogando explained
that in January 2003, he won $25,000 in a New York State Lottery and that portions of that
money were deposited in his checking and/or savings account at various times after 2003. He
also testified that another large deposit was made in 2004 as a result of a pooling arrangement
that he and other employees at Whole Foods had set up so that each person contributed a
certain amount per week and each was given a large distribution at some later time. (In effect,
a socially enforced savings plan). Finally, some of the deposits were simply transfers from one
account to the other.

When Ogando first testified in this proceeding, he identified the application form that he
filled out for Whole Foods. Ogando wrote on the application that he had worked from 2000 to
2002 for Yerr's Grocery and that he had worked from 2002 to 2004 for Global Royal Roofing.

3



10

15

20

25

30

35

40

45

50

JD(NY)-08-07

He explained that he did not work for either company but got permission to put these down as
references by Geraldo Nieves from Yerr's Grocery and by Angel Diaz from Global Roofing.
Ogando asserted that he did this to make his application look better and to explain his lack of
employment from the end of 2001 to the time that he was applying for a job at Whole Foods.

Ogando also testified that in 2003, (when he was self-employed and not earning much
money), he purchased a house in Brooklyn with two friends. He testified that the purchase
price was $252,000 and that the other purchasers were Angel Diaz, (from Global Roofing), and
Diaz’s domestic partner. According to Ogando, they all lived in the house together and the
payments were $1,677.89 per month or $559.30 per person. He states that the couple broke
up after seven or eight months and the house was sold for $262,000. (A $7,000 profit). °
When he first testified about this house, Ogando neglected to tell me, (or apparently the General
Counsel), that the mortgage was obtained based on his representation that he was employed by
a company owned by Angel Diaz and that he had earned $66,123.00 in 2002.

As a result of Ogando’s testimony, the Respondent’s Counsel requested an adjournment
in order to subpoena some of the people referenced in Ogando’s testimony. | granted the
extension and handed out blank subpoenas.

We resumed the hearing on November 13, 2006.

At the resumption of the hearing, Ogando identified a document that was received into
evidence as Respondent’s Exhibit 13. This document, which purported to be a W2 form that
was submitted with a mortgage application on a property at 455 Chestnut Street, Brooklyn New
York, stated that Ogando was employed by a company called Royal Quality General
Construction Inc. and that he earned $66,123.46 in 2002.

Respondent’s Exhibit 14 consisted of two pay statements purporting to show that
Ogando was issued two checks from Royal Quality General Construction on October 17 and
October 31, 2003. The latter statement asserts that Ogando’s year-to-date pay was $56,269.18
as of October 31, 2006. Ogando did not identify Respondent’s Exhibit 14. However,
Respondent’s Counsel and the General Counsel, based on a conference call with a bank
official, stipulated that these two pay stubs were, in fact, received by the lending bank from the
real estate agent who arranged for the mortgage. It was agreed that both Respondent’s
Exhibits 13 and 14 were the types of documents that would have been submitted with a
mortgage application to show that the borrower had sufficient income to repay the loan.

In relation to the property, Ogando testified that he paid $10,000 for the down payment
and that this was from a portion of the lottery money that he received.

Royal Quality General Construction and Royal Roofing are the interchangeable names
of company that is owned by Angel Diaz. Mr. Diaz who described himself as a good friend of
Ogando, was one of the people who purchased this building along with Diaz’s domestic partner,
Luz Rivera. Among other things, Diaz testified that he consented to Ogando falsely asserting
that he worked for his company so that Ogando could have a reference for his job application at
Whole Foods.

3 If this was Ogando’s domicile then the purchase and sale of the house would not be considered a
business and therefore any profit would not be interim earnings. See Cibao Meat Packing Co. 348 NLRB
No. 5
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Nevertheless, Ogando and Diaz testified that Ogando had never been employed by Diaz
or by any company that Diaz was associated with. Diaz testified that he does contracting work,
mostly by himself, as a sole proprietorship under the name of Royal Quality General
Construction Inc., or under the name of Global Roofing. He testified that he rarely employs
anyone else and that he has never employed Ogando in any capacity. (In fact, he sarcastically
commented about Ogando’s ability to work with his hands by telling us that we needed only look
at Ogando’s fingernails). Diaz testified that if he happens, on rare occasions, to use an
employee to assist him, he pays that person in cash and never pays by check. According to
Diaz, he never issued a W4 form or any kind of paychecks to Ogando. He testified that
Respondent’s Exhibits 13 and 14 were not documents that he had ever seen before.

Diaz’s testimony regarding the house was at least to some degree, at variance with
Ogando’s. He testified that Ogando put up about $6,000 for the down payment and he also
testified that Ogando never lived in the house. According to Diaz, Ogando agreed to co-sign the
mortgage because Ogando had a better credit rating than either he or Luz Rivera.

The bottom line here is that Ogando cannot be viewed as a credible withness. Assuming
that he is telling the truth now, then he did not tell the truth about his work history on at least
several occasions in the past; most significantly when he submitted or agreed to the submission
of documents to a bank purporting to show that he was employed and was earning over
$60,000 per year. (I note that the General Counsel did not call the real estate broker to explain
how these documents happened to have been submitted to the financial institution that lent
$260,000).

Alternatively, Ogando is not telling the truth now when he testified that his interim
earnings for 2002 were $6,975 and that his interim earnings for 2003 were $4,050.

In my opinion, and notwithstanding that the burden of proof is placed on the Respondent
with respect to the discriminatee’s search for work or interim earnings, Ogando’s prevarications
have so muddied the water regarding his work history or search for work from the date of his
discharge until the time that he was hired at Whole Foods in 2004, that he has made it
impossible for me to make any reasonable conclusions about this period of time. | therefore am
going to exclude this entire period from the backpay period and calculate his backpay only from
the point at which he started working at Whole Foods on June 7, 2004.

On these findings of fact and conclusions of law and on the entire record, | issue the
following conclusions and recommended *

ORDER

The backpay period shall run from June 7, 2004 until such time as the Respondent
raises Ogando’s pay rate to what it would be but for the illegal discharge, and until such time as
it offers him an opportunity to participate in its health insurance plan, and until such time as it
gives him the proper amount of vacation pay.

4 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed waived for all purposes.



10

15

20

25

30

35

40

45

50

JD(NY)-08-07

The net gross backpay due and owing for Ogando, plus interest is calculated as follows:

Periord Gross | Interim Earnings | Expenses | Net Backpay
2004 Q2 | 2,713 1,332 228 1,609
2004 Q3 | 7,096 3,997 741 3,840
2004 Q4 | 7,386 3,997 741 4,130
2005 Q1 | 6,946 5,768 782 1,961
2005 Q2 | 7,144 5,768 800 2,176
2005 Q3 | 7,140 5,768 849 2,221
2005 Q4 | 7,849 5,768 958 3,039
2006 Q1 | 7,767 7,314 541 994
2006 Q2 | 6,407 5,914 0 493
2006 Q3 | 6,370 5,280 0 1,090

The Respondent, Atlantic Veal & Lamb, Inc., shall pay Jeorge Ogando $18,514.00 plus
interest.

It is further ordered that nothing contained in this Decision and Order shall preclude the
General Counsel from issuing a new Backpay Specification and Notice of hearing regarding any
additional backpay claimed for Jeorge Ogando after the third quarter of 2006.

Dated: Washington, D.C., January 31, 2007.

Raymond P. Green
Administrative Law Judge
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